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conservation of fish and wildlife rescurces within the former

final settlement of the rem&ining issues in this case, and ths
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF OREGON |

CHARLES E. KIMBALL, et al.,
Plaintiffs, CIVIL NO. 73-155

v. FTINAL CONSENT DECREE AND ORD]

Sy

JOHN D. CALLAHAN, et al.,

e e M et St R e s e

Defendants.
It is ORDERED:
1. That tﬁegAg;egment amogg:;hghziamatﬁ.Inﬁiananiq?, and
the Klamath Game'Commission;.the Oregon Fish and Wildlife
Commission, the Oregon Departﬁent of Fish and Wildlife, and the

Oregon State Police; and also the United States of America as

amicus curiae, to promote the sound and efficient management and

ot

April 29, 1981, a copy Qf which

Klamath Indian Reservation date

fu

is attached and made a part of this Judgment, is abpproved as
. o
terms and conditions of the Agreement are zdopted as the Qrder

court.
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- FINRL CONSENT DECREZ AND OQRDER
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2 Nothinc in &this Order shall prevent any pariy hereto or
- any successor to such party :frowm bringing any action neceséary to
3 enforce ¢r seclre the observance oi the provisions of thes Agreement
g 3 Dach party shall bear its own costs.
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13 DON B. MILLER, Native kmerican =
Rights Fund, Attorgey for Plaintiffs

12 Kleamebtnh Indian Tribe and Klamaih
Incdian Game Commission

13

15 l/ﬁ. o fc(A . /?,/Qarf#ﬁﬂg (i
DONALD R. WnARLON
16 Oregon Indian Legal Services

17 ,)
' ‘\/Ltf [ C,-\._,_/ \./2 // ‘-—(//
BEVERLY B. HELY,
13  kssistant Attorney General
Lttorney for Defendants

18

170 4
Specizl
United Stategs Attorney
or United Scetes of
Amicus Curiae
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UNITED STATES DISTRICT COURT

FOR THE DISTRICT QF OREGON

CHARLES .E. KIMSALL, et al., )
Plaintiffs, ;
V. - ; CIVIL NO. 73-155
JodN D. CALLAHAN, et al., ; SETTLEMENT AGREEMENT -
Defendants. %

I.

INTRODUCTION

The Klamath Indian Tribe, and the Klamath Game Commission,
an agency of the Klamath Indian Tribe; and the Oregon Flsh and
Wildlife Commission, The Oregon Department of Fish and Wildlife,
zand the Oregon State Pclice, parties in the above-captioned.

iy
ion; and the United Stat

r
I"h

Americe, amicus curiae,

m

S. 0O

e

M
s

tiga

wish Lo resolve the remaining issues in this case through the

-following agreement.
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PURPOSE

- M- 2 TR TN
o TH LAGREZMENT

The purpose of this Agreament is Lo

——

sound and eZIficient management and conservation of

th

and wildlife resources within the areas comprisi

a

g the

former Klamath Indian Reservation to ensure future

of ‘these resources by both Klamath Indians and

non-Indians. This Agreement is necessitated by the

rulings of the United States District Court of the

District of Oregon and those of the tinth Circuit Court

of Appeals in the above-entitled action, wherein the

treaty rights of the Klamath Indian Tribe and its mem-

"y

bers to hunt, trap and f£ish free of regulation by the

State of Oregon other than for conservation purposes

were confirmed, as was the sovereign authority of the

4

its

the parties deemn it

Tribe to regulate the exercise of those rights by

members. Because of these rulings,
to be in their best interest to establish a cooperative
system.

More specifically,'it is the purpose of this
aAgreement to establish a cooperative management ané

regulatory system through defining: 1) the management

and regulatory responsibilities of the parties; ~ 2} the
scope and nature of the tribal treaty- rights; 3) the
extent of the Stzte's power to, and the conditions

treaty hunting, Zishing
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the Court. This aAgreement sheall not affect the generzl
police power of the-State or of the United States on tnhe
lands of the former reservetion except as sovecificelly
provided in this Agreement.

The Tribe 1s a sovereign government and is legally
empowered to represent its memebers in this Agreement.
This Agreement, therefore, shall be binding on all &ri-
bal members, present and Zuture.

The parties agree that %the State's autﬁority to
manage fish and wildlife resources, both on and 6ff the

; -
former reservation lands, shall not be affected except
as ekpressly‘provided byrthis-Agreement.

II.

-

DEFINITIONS

Al "Tr%bé” - shall mean the Xlamath Indian Tribe
which wasrsignatory to the Treaty of Octobefrlé,'1854,
between the Klamath, Modoc and Yahooskin Band of Snake
Indians of Oregon and the United States.

B, "State" - shall mean the State of Oregon
acting through the Oregon Department of Fish and
Wildlife, an administrative agency of the State of

Oregon; the Department of Justlce of the State of

+—
™
]
I'D
it
3
0o,

Oregon; the Oregeon State Po any sucessor agen-—

ficials of the State of Oregon that mav have




I

4] [Re] ) o
I- [ i [,

()
LN

-V

o

(N

regulziory jurisdiction over the harvest of fish or
wilcliZe within the Stete oI Oregon.

C. "The Unlted S:iates” -~ shall mean the United
States of kmerica; -the United States Department oi the
Interior &nd agencies within that deparwment; tThe

United States Department of Agriculture, Forest

ent of Justice

=

.
|51

&

l(_‘]
N

Service; and the United States De
and agencies within that department. The United States
, 1s a party to the Agreement both in its capacity as

ee for tribal treaty rights and as the proprietary

(r
13

tru

*n

owner of much of the lands of the former reservation

iD

upon which tribzl treaty rights to hunt, f£ish and trap
N

exercised,

ar

{n

D. "Reéervation“r~ shali méan the area within the
boundaries described in Section V of this Agreement in
wﬁich members of the Klamath Indian Tribe may exercise
treaty hunting, f£ishing and trapping rights.

. "Tribal Member" - shall mean a duly enrolled
member of the Klamaéh Indian Tribe vwho meets the tribal
membeéship requirements as set forth in Secticn IV A of
zhis Agreement.

IV ¢

IDENTITICATION OF TRIBAL MEMBERS AND

TREISAL LICENSING REQUIREMENTS
A Tribal Membership Requirements

%)

The hunting, £fishing and trapping rights of the

L — SITTLEMINT AG MENT
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noiln the Tribzl constitution. Tribal membership pre-
1y iIncludes:

1. Al}l individuals whose names appear on the £imal
roll of tﬁe Tribe compiled by the Secretary of the

Interior pursuant to § 3 of the Act of August 13,

1654, 68 Stat. 718, and published in the Federal

Register on November 21, 1957; and

2. 2ll decendants of those individuals whose names

final roll of the Tribe and who are

Ry

zppear on the
duly enfolledbpursuéﬁt to *the requirements- of the'-f;
Tribe. |
fdentification of tribal members who may exercise
tribal right.
1. Members of the Klamath Indian Tribe éhall‘be
issued, for the purpose of exercising their treaty
hunting, fishing and trapping rights, a2 treaty per;
mit card by the Tribe which reflects at a minimum
birth, tribal iden-

the member's name, date of

number, date of issue, and a picture of

h

ification

rr

the member. The Tribe shell provide an ongoing

-

opportunity for members o obteln 2 card.
2. Between the efifective date o0f this Agreement and
Qcitobher 1, 1281, the Klameth Tribpe shzll provide to
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ir possession while hunting, £fishing or trapping.
During this period, any tribal member hunting,
fishing or trapping without a valid treaty permilt
card in possession shell be referred to the Xlamath

£i viclation of “he +treaty

(w3

Tribal Court for th

m
N

5

permit card reguirements cf this Sectlon. After

—

October 1, 1981, any tribal member hunting or

-

) - - Co, N A .
rapping without a valid treaty permit.

fishing or t
card in possession shall be deemed not to be exercising

tribal treaty reserved rights and shall be subject

-

to all applicable state laws.
3. The Xlamath Indian Tribe and its agents are the

sole authorities for the issuance and revocation of

treaty permit cards and game tags.

V.

BOUNDARIES

The parties agree that the geographic area withiln which

the plaintiffs may exercise

rt
f

this Court has held the

treacy rights to hunt, fish and trep is the area within

the boundaries of the Klameth Indian Reservation as it

exicted &% the time of termination in 1954, However,

6 -~ SIZTTLCDMEINT AGREEIMEN
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ffs claim rights undsr the Treztv of 1864 to

g

1 plaint
nunt, fish and trap on additionel lands outside the 1954
3 reservation boundary but within the 1864 Treazty reser-

vetion boundery specifically: (1) +the lands ceded by

o

the Tribe in the Agreement < June 17, 1901, and

ny

6 ratified by Congress in the Act of June 21, 1906, 34
7 . Stat. 387; and (ii) the nnallotted lands exchanged by
"8 ‘the Secretary pursuant to the authority granted in the
9 - szme Acﬁ of Qune 21} 1906, 34 Stat. 367. Tﬁése.tWO‘-
10 categéries of land are collectively refefred'to as "the
11 ' ceded lands." .
12 - The pé:ties have been unable to agree on whether
:;3 plaintiffs retaiﬁikreaty ricnts to hunt, fish and trap.

on the ceded lands. In a Sepiember 4, 1980 Memorandum

- Opinion, the Court held that plaintiffs are not barred
16 by any agreement of counsel or this Courﬁ‘s JUDGMENT of
17 " November 3, 1976, from raising this issue in this or any
18 subsequent proceeding. Toe guestion of the survival of
19 the Tribe's treaty rights to hunt, fish and trap on the
20 ceded”lands isrthergfore presently unresolved aﬁd is not
21 ‘vqffécted by this AgreemEnt.A

22 Nonetheless, the parties to this action are, at this
23 time, desirous of entering into én Agreement which will
24 finally conclude this case without prejudicing in any 
Z3 way the Tribe's ability to raise the issue o rights to
74 hunt, fish and trep on the2 ceded lands in a saparate,
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further agree thnat the question of the Tribe's treaty right
to hunt, fish and trap on any additional ceded lands is a
separzte cause of action which mey be litigated by the Tribe
in a separate law suit and the State of Cregon hereby agrees
to wzive in any such action brought by the Tribe anv defense
of res judiceta, or collateral estoppel, but nc other

defense. All other defenses are preserved and not waived

A. Motor Vehicle Control

It is agreed tha%t the conirol of motor vehicle traffic
in the former reservation area is important %o the conser-—
_vation and manaéement of the fish and wildlife resourcés

found thereon. It is therefore agreed that the Tribe will

L The boundary of the former Klamath Indian Reservation to
which this Agreement applies 'is that boundary established by
the 1871 Hercer survev, later corrected by Thiel, and
cporoved v the General Land Office in 1888, and confirmed
oy Congrzss in the Act 0of June 21, 1506, 34 Stat. 3867;
comprising an area of zpproximetely 1.196 million acres, &s
generzlly outlined in the "3Svnopsis of the Klamath Tribal
wWildls nagement Code,” 187%. The bhoundary to which this
hgreex clies does not include the ceded lands

cdescri ceragraph one of this section.
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cooperatz in the meanageman:t ©of motorizad vehicle use on the

Zormer reservation areas, and will be Darty to avprosriate
agreements resticting the use 0L motorized wvehicles. The

Tribe and the Scate snell adop:t and enforce those regula-
tions issued DY the United States Forest Service or agreed
to by other persons in coﬁirol of land sufficient to
effectuate such agreements pursuanit to their respective
auﬁhorities.

B, Eabitat.

The protection and enhancement of f£ish and wildlife
habitat is essential to the continued welfare of these
resources. The parties therefore agree to coéperate
‘2s fully as practiczable in %the exchange of informazion
regarding activities which could substantially alter habika
and thereby affect fish and wildlife resources on the
reservation. This section applies to activities or pfoposed
activities affecting habitat which take place within or
outside the reservation boundaries described in Section V
which could significantly affect fish or wildlife resources
within those reservation boundaries; provided however, fhat
the parties have no obligation to obtain each other’'s con-
sent prior to adoptiné or impiement;ng policles or positions

on any such activities.

status of various species of Ifish &nd wildlife is an impor-
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caznt fazcez of sound management and therelore agree Lo cooperate
in Zhe sharing of such informetion. The Tribe may assist in

=he gathering of such infZormaticn if it sc des!

D, Commercizl Use Prohibited.

ccmmercizal use cf £fish ané wildlife meat taken pursuanc to
this Agreement, for so long &s State regulations prohibit
such commercial use, provided, however, that nothing herein
sshall prevent the Tribe from authofizing the barter or—-
exchange of fish and wildlife taken pursuant to this

Agreement between tribal members or with otner tripes fecr

ian noncommerc%fl use. The Tribe will devise a system,

=
o]
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Fh

tey consultaticn with the Oregon State Police, which will

zely

n
07
(D
£
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entify for enforcement purposes, £ish and
wildlife being held or trensported pursuant to this section.
VIII

TRIBAL REGULATION

(1) The Klamath Indian Tribe shall issue comprehensive
rules controllihg the hunting, fishing and trapping activi-
tims of its members within the boundaries of the Reservation

in accordance with this Agreement.

)

(2} Members of the Tribe ¥Who viclate tribal hunting,
fisning or trapping regulations on the Resasrvation shall be

subject to the jurisdiction of the Klamath Tripbel Court.

Fh

Trihal members who go on orivate land without the consent ©

t

to state
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trespass law. liembers of the Tribe who nunt, £ish or Zrap
without a valid treaty vpermit card in possession shall be
presumed to not be in exercise of the Tribe's trezty-
reserved hunting, fishing and travping rights. -

(3) Members who violate tribal regulations Qhen
hunting, £ishing or trapping on the Reservation shall be
subject to Drosecution in the Klamath Tribal Court. ‘To the
extent. permitted by applicable law, the Tribe shall adopt
“
and enforce adeqguate penalties.

(4) Members of the Tribe who violate applicable federal

laws or regulations when in the exercise of treaty rights on

' the Reservation mady be prosecuted in federal courts.

“Apélicable federal law or regulations"-méaﬁ; those laws and
regulations that would be zpplicable to the members of the
Klamath Tribe consistent_with~thé decisions of the feﬁeral
courés confirming the retehtion of treaty hunting,-ﬁishing
and trapping rights by that Tribe. This Agreement shall not
be construed as resolving the issue of Klamath tribal
hunﬁing, fishiné and trapping rights within the Klamath
Forest National Wildlife Refuge. The United States and the

Tribe agree to use their best efforts to resclve this issue.
!

kY

within twelve (12) moﬁths after the effective date of this
Agreement.

{3) A1l Tribal hunting, fishing or trapoing is.pfohi—
bited except as expressly authorized by the Tribe.

(6) The Tribe will consult with the State a reasonable
MENT 4
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