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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

CHARLES E. KIMBALL, et al., 

Plaintiffs, 

V • 

JOHN D. CALLAHAN, et al. , 

Defendants. 

It is ORDERED: 

) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL NO. 73-155 

FINAL CONSENT DECREE AND ORD: 

l. That t~e Agreement among the. Klamath Indian Tl;'ir,e, and 

the Klamath Game Commission; the Oregon Fish and Wifdlife 

Commission, the Oregon Department of Fish and Wildlife, and the 

Oregon State Police; and also the United States of ~~erica_ as 

arnicus curiae, to promote the sound and efficient management and 

21 ·conse~vation of fish and wildlife resources within the former 

22 Klamath Indian Reservation dated April 29, 1981, a copy of which 
,. 

is attcched and made a part of this Judgment1 is ap?roved as c 

~inal settlement of the rerna~ning issues in this case,. and the 

, ' terms a~d conditions of the Agreement a~e adopted as ~he O~der 

of this court. 

' - FINAL CONSENT DECREE AND ORDER 



2. Nothing in th~s Orde~ shall ?=event any pa~ty hereto er 

any successor to such ?arty from b~inging any action necessary to 

3 enforce c~ secure th§ obse~vance of the provisions of the Agree~ent 
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3. Each ?arty shall bear its own costs. 

DP..T2D this /3~ day of MH , 1981. --'---1~'"'4'+----

-
..iprt2SE:NTSD BY: 

/ ( j'l \1 . I' ' . fl,:--,-'.. -:J . V J<.-'..A...1:..r.__.,__( ;':i -// I 
DON 3. t\ILLER, Native .~~oerican -
Rights Fund, Attor~ey for Plaintiffs 
Klamath Indian rribe and Klamath 
InC.ic..n Game Comrniss ion 

-,, / 

~"'"J"°,~"". co-· '---'-',--'-"(__,,,lc'c·~/~\~...c--')f-'(_.--'-/,-'-,·--=c.,__.-'-"-~,'-~"--,~'- (_;-; 1; _; 

DONA!:..D R. WHARTON 
Oregon Indian Legal Services 

BEVERLY B. H~LL, 
I I -

/cc{(> 

Assistant Attorney General 
.Attorney for ·Defendants 

4~~ ; i-/@?rf 
''=-"-·-·.-.-.. · .. • .. ~i .... c.:::c:'· GE:ORGS b'. DYSAR~y, Special 

Assista~t U~~~eu States A~torney 
Attorney ~or ufited s~a~es of 

oc 
',J 

.•,;: 

.~...:--:1er ica, Amie us Curiae 
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CHARLES 

JOHN D. 

C' .~. 

v. 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF OREGON 

KIMBALL, et al. , ) 
) 

Plaintiffs, ) 
) 
) CIVIL NO. ... 
) 

CALLAHAN, et al. , ) SETTLEMENT 
) 

Defendants. ) 

I . 

INTRODUCTION 

73-155 

AGREEMENT 

The Klamath Indian Tribe, and the Klamath Game Commission, 

an agency of the Klamath Indian Tribe; and the Oregon Fish and 

Wildlife Commission, The Oregon Department of Fish and Wildlife, 

and the Oregon State Police, parties in the above-captioned 
\ 

li':.igationi and the United States. of P..znericc.., amicus curia.~, 

wish to resolve the remaining issues in this case through the 

following agreement. 

I I I 

I I I 

l - SETTLEMENT AGRESMENT \ 
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The purpose of this A:;reement :.s to p:c:-omote ~he 

sound and e=:icient management and conservatio~ of fish 

and wildiife resources within the areas comp~ising the 

former Klamath Indian Reservation to ensure future use 

of these resources by both Klamath Indians and 

non-Indians. This Agreement is necessitated by the 

9 , rulings of the United States District Court of the 
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? -_) 

) 

District of Oregon and those of the tlinth Circuit Court 

of Appeals in the above-entitled action, wherein the 

treaty rights of the Klamath Indian Tribe and its mem-

bers t.o· hunt, trap and fish free of regulation by the 

State of Oregon other than for conservation purposes 

were confirmed, as was the sovereign authority of the 

Tribe to regulate the exercise of those rights by its 

members. Because of these rulings, the parties deem it 

to be in their best interest to establish a cooperative 

system. 

More specifically, it is the purpose of this 

Agreement to establish a cooperative management and 

regulatory system through def\ning: l) the management 

and regulatory responsibilities of the parties; 2) the 

scope arid nature of the tribal treaty- rights; 3) t.he 

extent:. of the State I s powe:::- to, and the conditions 

under:- which it ;712.y I regulate trec.t:v hunt ins, :ishing 

2 - SSTTLEMEt·l? AGRES~1ENT 
\ 



and trapping ~or conse~va~io~ ?urposes; ~) -:.ne remedies 

of the pa~ties, and; 5) t.he continuing ju:::-isdict.ion of 

the CoU!:"t. This Ag~eement shall not affect the general 

police power of the- State or o:E the United States on the 

lands of the forrne~ reservation except as specifically 

6 provided in this Agreement. 

7 The Tribe is a sovereign government and is legally 

8 empowered to represent its mernebers in this Agreement. 

9 This Agreement, therefore, shall be binding on all ~ri-, 
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bal members, present and future. 

The parties agree that the State 1 s authority to 

manage fish and wildlife resources, both on and off the 
.... 

former reservation lands, shall not be affected except 

as expressly provided by this Agreement. 

III. 

DEFINITIONS 

A. "Tribe" - shall mean the Klamath Indian Tribe 

which was signatory to the Treaty of October 14, 1864, 

between the Klamath, Modoc and Yahooskin Band of Snak~ 

Indians of Oregon and the United States. 

B. "State" - shall mean the State of Oregorl 

acting through the Oregon Dep~rtment of Fish and 

Wildlife, an administrative agency of the State of 

Oregon; the Department oE Justice of the State of 

Oregon; the Oregon State Poiice; and any sucessor agen-

cies or officials of the Sta~e of Oregon that may have 

J - SETTLEM£NT AGR2SMENT 
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C. '
1 The United S':.2.tes'' - shell mean the Uni~ed 

Stct:es of ~--..:"7leric2·; ---the United St.ates Dep2.::--t.;nent o:E the 

In~erior 2nd agencies wi':.hi~ that de?2.~~ment; the 

6 United States Depar~ment of Agriculture, Forest 

i Servicei anQ the United States Department of Justice 

8 ' and agencies within that department. The United States 

9 _, is a party to the Agreement both in its capacity as 
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trustee for tribal treaty rights and as the proprietary 

owner of much of the lands of the forme~ reservation 

upon which tribal treaty rights to hunt, fish ana trap 

a!"'e exercised. 

D. ''Reservation" - shall mean the area within the 

boundaries described in Section V of this Agreement in 

which members of the Klamath Indian Tribe may exercise 

treaty hunting, fishing and trapping rights. 

''Tribal Member'' - shall mean a duly enrolled 

m_ember of the Klamath Indian Tribe who meets the tribal 

membership requirements as set forth in Section IV A of 

this Agreement. 

IV '· 

IDENT!~ICATION 0~ TRISAL MEMBERS AND 

TR!3AL LICENSING REQUIREMENTS 

~=ibal Membe~ship Requirements. 

The hun':.i.ng, fishing 2.nd trapping r-ights of the 
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Kla~2th Indian ?~ibe are trL~al =~ghts which may be exe~-

cised by the in~ividual rne~be~s of the Tribe. The require-

ments for membe=ship are deter~ined by ~he T=ibe and set 

forth in the tribci constitutio~. Tribal me~bership p~e-

sentlv includes: 

3. 

l. All individuals whose names appear o.i the final 

roll of the Tribe compiled by the Secretary of the 

Interior pursuant to§ 3 of the Act of August 13, 

1954, 68 Stat. 718, and published in the Federal 

Register on November 21, 1957; and 

2. All decendants of those individu~ls whose names 

appear on the final roll of the Tribe and who are ..., 

duly enrolled" pursuint. to 'the requirements· of the 

Tribe. 

Identification of tribal members who may exercise 

the tribal. right. 

1. Members of the Klamath Indian Tribe shall be 

issued, for the purpose of exercising their treaty 

hunting, f(shing and trapping rights, a treaty per

mit card by the Tribe which reflects at a minimum 

the member's name, date of birth, tribal iden

tification number, date oi issue, and a picture of 

t:le member. The Tribe shall provide an ongoing 

opportunity for members to obtain a card. 

., 

2. Between the effective date of this Agreeraent and 

Oc~obe::- 2-1 the Kla~ath Tribe shall provide to 

SETTLEM2NT hGRE2M2NT 
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~he Oregon State ?olice on a @onthly basis an 

update~ list of all ~hose t~~bal members who have 

bee~ cited to_§ppea= before the Klamath Tribal Court 

for £ailu~e to have a valid t~eaty permit card in 

their possession while hunt~ng, fishing or trapping. 

During this period, any tribal member hunting, 

fishing 9r trapping without a valid treaty permit 

card in possession shall be referred to the Klamath 

Tribal Court fo= the first violation of the t=eaty 

permit card requirements of this Section. p._fter 

October l, 1981, any tribal member hunting or 

..... ,- . . , 
fishing or trapping w1tnout a valid treaty permit 

card in possession shall be deemed not to be exercising 

tribal treaty reserved rights and shall be subject 

to all applicable state laws. 

3 • The Klamath Indian Tribe and its agents are the 

sole au~horities for the issuance and revocation of 

treaty permit cards and game tags. 

V. 

BOUNDAP,IES 

The parties agree that the geographic area within which 

this Court has held that the plaintiffs may exercise 

treaLy righ~s to hunt, fish and tr29 is the area within 

the boundaries of the Klamath Indian Reservation as it 

ex~sted 2~ the ti~e o~ te=~ination in 1954. H.01,..•ever, 

6 - S~~TLE~!ENT AGRES~ENT 
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plain~iffs claim rights u~~~~ the Treaty of 1864 to 

hunt, fish and t~ap on addi~ional lands outside the 195~ 

~eservation boundary but wi~hin the 1864 Treaty rese~-

vation boun6ary specifically: ( i ) the lauds ceded by 

the Tribe in the Agreement of June 17, 1901, and 

ratified by Congress in the Act of June 21, 1906, 34 

Stat. 367; and (ii) the unallotted lands exchanged by 

the Secretary pursuant to the authority granted in the 

same Act of June 21, 1906, 34 Stat. 367. These two' 

categories of land are collectively referred to as "the 

ceded lands." 

The parties have been unable to agree on whether 

plaintiffs retain treaty ric;hts to hunt, fish and trap 

on the ceded lands. In a September 4, 1980 Memorandum 

Opinion, the Court held that plaintiffs are not barred 

by any agreement of counsel or this Court's JUDGHENT of 

November 3, 1976, from raising V • .... n1s issue in this or any 

subsequent proceeding. The question of the· survival of 

the Tribe's treaty rights to hunt, fish and trap on the 

ceded lands is therefore presently unresolved and is not 

affected by this Agreement. 

Nonetheless, the parties to this action are, at this 

time, desirous of entering into an Agreement which will 

finally conclude this cas~ without prejudicing in any 

way the Tribe's ability ~o raise the issue of rights to 

hunt, fish and trap on the ceded lands in a separate, 

7 - SETTLE~1E~!T AGREE~lENT 
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6 

7 

8 

subse~~e~c ?~oceeding. 

wi-=.hi;; (,.•:::.ch t.his judgment. a;i;-;lies is· ~he Kl2. • at.h Indian 

Reservation as ' '~ L. existed in 1954: im.rned ic. t.e ly nrio::- to the 

The pc.rties 

further agree that the question of the Tribe's t=eaty right 

to hunt, fish and trap on any additional ceded lands is a 

separate cause of action which may be litigated by the Tribe 

9 • in a separate law suit and the State of Oregon hereby agrees 
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to waive in any such ac~ion brought by the Tribe any defense 

of res judicata, or collateral estoppel, but no other 

defense. All ot~er defenses are preserved and not waived 

either expressly or by inplication. 

VI. 

~lANAGEMENT 

A. Motor Vehicle Control 

I~ is agreed that the control of motor vehicle traffic 

in the former reservation area is important to the conser

vation and management of the fish and wildlife resources 

found thereon . It is therefore agreed that the Tribe will 

. ~ The.bounda~y of the former \Klamath Indian Reservation to 
which this Agreement ap,::,lies 'is that boundary established by 
the 1371 ~ercer survey, later corrected by Thiel, and 
appro 7.--ed '.:)y :.he General Lc.::d Office ir: 1838, 2.nd confirmed 
:JY Co::;rass i.n the Act of June 21, 1906, 34 St.at. 367; 
·cos;ir-:..sin; an area of C??roxim2.tely L.196 raillio~ 2.c::-es, 2.s 
gener~lly outlined in the 11 Synopsis of the Kl2.m2.th ~rib2.l 
\'lilCli.i:e 1'12.LJage;i1e;:t Code, 11 2.979. The boundar-y to which this 
~gree=~~:. 2??lies does nae i~clude the ceded lands 
~escr~6e~ i~ pa~ag~aph one o~ th:.s section. 



1 cooperate in the ma~agement of moto~ized vehicle use on the 

former reservation a=eas, and will be pa~ty to a??~opriate 

3 agreeme~ts resticting the use of motorized vehicles. The 

~ Tribe and the Sta~e shall adopt and enforce those regula-

5 tions issued by the United States Forest Servite or agreed 

6 to by other persons in control of land sufficient to 

7 effectuate such agreements pursuant to their respective 

s authorities. 

9 , B. Habitat. 

10 The protection and enhancement of fish and wildlife 

11 habitat is essential to the continued welfare of these 

12 resources. The p~rties therefore agree to cooperate 

13 as fully as practicable in the exchange of infornation 

.~ regarding ac~ivities which could substantially alter habitat 

and th~reby affect fish and wildlife resources on the 

16 reservation. This section applies to activities or proposed 

17 activities affecting habitat which take place within or 

18 outside the reservation boundaries described in Section V 

19 which could significantly affect fish or wildlife resources 

20 within those reservation boundaries; provided however, that 

21 the parties have no obligation to obtain each other's con-

22 sent prior to ado?ting or implementing policies or positions 

23 on any s~ch activities. 

z~ C. 3iologicc.l Data. 

25 

r ,' _Q 

:--2.ge 

The ?arties agree that informction on the biological 

sta~us o: va=ious s?ecies of :ish and wilClife is en impor-



':.a coope::-2,_:.e 

The ~::-ibe may assist in 

such in~orrnation ;~ it sc des:.::-es. 

D, 

The Tribe shall adopt regulation~ which prohibit the 

6 cortLmercial use of fish and wildlife meat taken pursuant to 

7 this Agreement, for so long as State regulations prohibit 

8 such commercial use, provided, however, that nothing herein 

g 0 shall prevent the Tribe from authorizing the barter or 

10 exchange of fish and wildlife taken pursuant to this 

11 Agreement between tribal members or with other tribes for 

12 Indian r1oncorornercial "use. 
' 

The Tribe will devise a system, 

13 after consultation with the Oregon State Police, which will 

1 -.~ 

16 

17 

18 

adequately identify· for enforcement purposes, fish and 

wildlife being held or transported pursuant to this section. 

VII. 

TRIBAL REGULATION 

( 1) The Klamath Indian Tribe shall issue comprehensive 

19 rules controllihg the hunting, fishing and trapping activi-

20 ties of its me;:;.bers within the boundar-ies of the Reservation 

2~ in accordance with this Agreement. 
I 

( 2) Me~bers of the Tribe ~ho violate tribal hunting, 

:3 fishing or trapping regulations on the Reservation shall be 

2~ subject to the jurisdiction of the Klamath Tribal Court. 

25 Tribal members who go on pri•;ate land without the consent of 

the ow~e= o::- occu?ant the::-eof will be subject to state 

10 - SSTTLEME~T AGRSEMSNT 



trespass law. f'i'::m'::ier-s of the Tribe who hunt, fish o:c trap 

without a valid t~e2ty pe~~it card in possession shall be 

3 presumed to not be in exe=cise of the T~ibe 1 s treaty-

4 reserved hunting, fishing and trapping rights. 

s ( 3 } Members who violate tribal regulations when 

6 hunting, fishing or trapping on the Reservation shall be 

7 subject to prosecution in the ·Klamath Tribal Court. To the 

· 8 extent permitted by applicable law, the Tribe shall adopt 

9 and enforce adequate penalties. 

10 ( 4) Members of the Tribe who violate applicable federal 

11 laws or regulations when in the exercise of treaty rights on 

12 the Reservation mci'y be prosecuted in federal courts. 

13 "Applicable fecferal law or regulations" means those laws and 

.4 regulations that would be a?plicable to the members of the 

15 Klamath Tribe consistent with -the decisions of the federal 

16 courts confirming the retention of treaty hunting, fishing 

17 and trapping rights by that Tribe. This Agreement shall not 

18 be construed as resolving the issue of Klamath tribal 

19 hunting, fishing and trapping rights within the Klamath 

20 Forest National Wildlife Refuge. The United States and the 

21 Tribi agree to use their best efforts to resolve this issue. 
\ 

22 within twelv~ (12) months after the effective date of this 

23 Agree'l\ent. 

( 5 ) All Tribcl hunting, fishing or trapping is ?rohi-

25 bited except as expressly authorized by the Tribe. 

26 ( 6) T~e Tribe will consult with the 5tate a reasonable 

Page 11 - SETTI.,2i\E!~T AGRESMSNT 


